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ABSTRACT 



Intended to stimulate discussion about ways juvenile justice 
professionals can improve conditions of confinement for detained and 
incarcerated youth, this report provides a number of tools which may be 
useful for community advocates, program administrators, and others to address 
various needs including education and protection from abuse. Six ideas for 
improving conditions of confinement for incarcerated youth are detailed under 
the following headings: (1) Civil Rights of Institutionalized Persons Act in 

Juvenile Correctional Facilities; (2) Use of Ombudsman Programs in Juvenile 
Corrections; (3) Educational Advocacy for Youth with Disabilities; (4) 
Protection, and Advocacy Systems in Juvenile Corrections; (5) The 
Administrative Procedure Act in Juvenile Corrections; and (6) Self-Assessment 
in Juvenile Corrections. These materials are designed to supplement needed 
litigation efforts. Appendices include a contacts list, the text of the laws 
referenced and related significant decisions, information about ombudsman 
offices for children of several states, and contact information for state 
protection and advocacy systems. (EMK) 
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Office of Juvenile Justice 
and Delinquency Prevention 



The Office of Juvenile Justice and Delinquency Prevention (OJJDP) was established by the President and Con- 
gress through the Juvenile Justice and Delinquency Prevention (JJDP) Act of 1974, Public Law 93-415, as 
amended. Located within the Office of Justice Programs of the U.S. Department of Justice, OJJDP’ s goal is to 
provide national leadership in addressing the issues of juvenile delinquency and improving juvenile justice. 

OJJDP sponsors a broad array of research, program, and training initiatives to improve the juvenile justice 
system as a whole, as well as to benefit individual youth-serving agencies. These initiatives are carried out by 
seven components within OJJDP, described below. 



Research and Program Development Division 

develops knowledge on national trends in juvenile 
delinquency; supports a program for data collection 
and information sharing that incorporates elements 
of statistical and systems development; identifies 
how delinquency develops and the best methods 
for its prevention, intervention, and treatment; and 
analyzes practices and trends in the juvenile justice 
system. 

Training and Technical Assistance Division pro- 
vides juvenile justice training and technical assist- 
ance to Federal, State, and local governments; law 
enforcement, judiciary, and corrections personnel; 
and private agencies, educational institutions, and 
community organizations. 

Special Emphasis Division provides discretionary 
funds to public and private agencies, organizations, 
and individuals to replicate tested approaches to 
delinquency prevention, treatment, and control in 
such pertinent areas as chronic juvenile offenders, 
community-based sanctions, and the disproportionate 
representation of minorities in the juvenile justice 
system. 

State Relations and Assistance Division supports 
collaborative efforts by States to carry out the man- 
dates of the JJDP Act by providing formula grant 
funds to States; furnishing technical assistance to 
States, local governments, and private agencies; 
and monitoring State compliance with the JJDP Act. 



Information Dissemination Unit informs individuals 
and organizations of OJJDP initiatives; disseminates 
information on juvenile justice, delinquency preven- 
tion, and missing children; and coordinates program 
planning efforts within OJJDP. The unit’s activities 
include publishing research and statistical reports, 
bulletins, and other documents, as well as overseeing 
the operations of the Juvenile Justice Clearinghouse. 

Concentration of Federal Efforts Program pro- 
motes interagency cooperation and coordination 
among Federal agencies with responsibilities in the 
area of juvenile justice. The program primarily carries 
out this responsibility through the Coordinating Coun- 
cil on Juvenile Justice and Delinquency Prevention, an 
independent body within the executive branch that 
was established by Congress through the JJDP Act. 

Missing and Exploited Children’s Program seeks to 
promote effective policies and procedures for address- 
ing the problem of missing and exploited children. 
Established by the Missing Children’s Assistance Act 
of 1984, the program provides funds for a variety of 
activities to support and coordinate a network of re- 
sources such as the National Center for Missing and 
Exploited Children; training and technical assistance 
to a network of 47 State clearinghouses, nonprofit 
organizations, law enforcement personnel, and attor- 
neys; and research and demonstration programs. 



The mission of OJJDP is to provide national leadership, coordination, and resources to prevent juvenile victimization 
and respond appropriately to juvenile delinquency. This is accomplished through developing and implementing pre- 
vention programs and a juvenile justice system that protects the public safety, holds juvenile offenders accountable, 
and provides treatment and rehabilitative services based on the needs of each individual juvenile. 
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Foreword 



Drafted under the direction of the Juvenile Justice Center of the American Bar Association, Beyond the Walls: 
Improving Conditions of Confinement for Youth ui Custody is a fitting response to Attorney General Janet Reno's 
counsel: 

America must not only take better care of its children before they get into trouble, but also not 
abandon them when they get into trouble. 

This Report is a virtual toolbox for community advocates and program administrators committed to enhancing 
conditions of juvenile confinement. Some of the Report's tools may be used to help a young person obtain 
needed education or treatment; others may empower those working to protect children from abuse and mal- 
treatment. 

Additional tools, like the Civil Rights of Institutionalized Persons Act, can be used by advocates to enlist the 
Justice Department's aid in protecting the rights of children in custody. Others, like the Individuals with 
Disabilities Education Act, address special education needs. 

While some tools in Beyond the Walls will be familiar and others new, all recognize the lasting benefits of attain- 
ing constructive change in juvenile offenders and the inherent risks of criminalizing, warehousing, and aban- 
doning them. I trust we will use these tools effectively as we work together to meet the worthy goal set forth 
by the Attorney General. 



Shay Bilchik 

Administrator 

Office of Juvenile Justice and Delinquency Prevention 
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Introduction 



On New Years Day, 1996, the American Bar Asso- 
ciation (ABA) Juvenile Justice Center released a 
report entitled A Call for Justice: An Assessment of Ac- 
cess to Counsel and Quality of Representation in Delin- 
quency Proceedings. The report revealed significant 
deficiencies in both the access to and quality of rep- 
resentation juveniles receive as they move through 
the juvenile court process. The report identified 
some major “sore spots” where the absence or inef- 
fectiveness of attorneys was particularly acute. Two 
areas of significant concern centered around deten- 
tion advocacy (at the front part of the juvenile court 
system) and postcommitment advocacy (at the end 
of the system). Building upon the findings in A Call 
for Justice, the Juvenile Justice Center, in partner- 
ship with many advocates and colleagues, has pre- 
pared this handbook of ideas to stimulate discussion 
about ways juvenile justice professionals can im- 
prove conditions of confinement for detained and 
incarcerated youth. 

Forty-seven of the fifty States and the District of 
Columbia have substantially changed their juvenile 
justice laws in recent years to include more transfers 
of youth to adult court, more mandatory minimum 
sentences, and more incarceration, all of which have 
exacerbated the unlawful conditions found in many 
facilities where youth are held. These increasingly 
overcrowded and significantly deficient facilities 
hold disproportionate numbers of nonwhite youth 
for nonviolent property and drug crimes. It is im- 
perative that juvenile justice advocates explore new 
and underutilized approaches to safeguarding the 
rights of children in secure detention. 

Juvenile justice advocates need to hold facilities 
accountable for operating in a lawful and humane 
manner that balances public safety with the equally 
compelling need for treatment and rehabilitation of 



young offenders. Subjecting youth to abusive and 
unlawful conditions of confinement serves only to 
increase rates of violence and recidivism and to pro- 
pel children into the adult criminal justice system. 
Well-documented deficiencies in living space, security, 
control of suicidal behavior, health care, education 
and treatment services, emergency preparedness, 
and access to legal counsel threaten not only the 
well-being of youth, but the community that will 
receive them after their release. 

A substantial body of case law and several relevant 
Federal statutes specify the minimum environmental 
conditions that juvenile institutions must meet. Under 
these laws detained youth have a right to protection 
from violent inmates, abusive staff, unsanitary living 
quarters, excessive isolation, and unreasonable 
restraints. They must also receive adequate medical 
and mental health care, education (including special 
education for youth with disabilities), access to legal 
counsel, and access to family communication, 
recreation, exercise, and other programs. 

Current methods to improve conditions, such as 
accreditation of facilities and litigation aimed at cor- 
recting monumental deficiencies, are often expensive 
and time consuming and sometimes allow for only 
minimal monitoring of existing conditions. This 
manual sets forth six ideas for improving conditions 
of confinement that may be used by attorneys, par- 
ents, child advocates, and others interested in im- 
proving the quality of care received by juveniles in 
training schools and detention centers across the 
country. These materials are designed to supple- 
ment, not supplant, the need for litigation which, 
under certain circumstances, is absolutely essential. , 
The following six ideas should be considered as 
methods of improving oversight, monitoring, and 
services for detained and committed youth: 
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♦ Civil Rights of Institutionalized Persons Act 
(CRIPA): CRIPA, which protects the civil rights 
of all institutionalized persons, could be a useful 
tool in eliminating widespread civil rights abuses 
in juvenile facilities. 

♦ Ombudsman Programs: Ombudsman programs 
address individual or citizen complaints of cor- 
rupt or unlawful acts by public officials. Creation 
of these programs would provide a forum for 
monitoring and improving the conditions in juve- 
nile facilities. 

♦ Individuals with Disabilities Education Act 
(IDEA): IDEA entitles disabled students up to 
age 22 to receive free appropriate education in the 
least restrictive environment possible. The Act 
does not exclude detained and confined youth. 

♦ Protection and Advocacy Systems (P&A's): 
P&A's monitor the services provided to persons 
(juveniles and adults) with mental health and 
other disabilities and set up a State-based net- 
work to advocate on their behalf. 



♦ Administrative Procedure Act (APA): The Fed- 
eral Administrative Procedure Act and the Model 
State Administrative Procedure Act govern the 
administrative procedures, regulations, and be- 
havior of Federal and State agencies where these 
statutes have been enacted. Challenging agency 
procedure or behavior may provide another av- 
enue to address deficiencies. 

♦ Self-Assessment: Self-assessment can be used as 
an internal process initiated by an agency to 
evaluate the quality of care provided for youth in 
its custody. This process can be encouraged 
through documentation of inadequate conditions 
or other systemic deficiencies that could poten- 
tially lead to litigation. Self-assessment might 
postpone or suspend the need for legal action if 
there is a good-faith effort to remedy deficiencies. 

Each of these areas is further defined, described, 
and discussed below. Readers are encouraged to 
find ways in which to use these tools to improve the 
conditions of youth in custody. The American Bar 
Association (202—662—1515) can provide more infor- 
mation, answer questions, or connect readers with 
other individuals who have expertise in these areas. 





12 



Civil Rights of Institutionalized Persons Act in 
Juvenile Correctional Facilities 



The Civil Rights of Institutionalized Persons Act 
(CRIPA) can help eliminate unlawful conditions of 
confinement for detained and incarcerated youth. 1 
Through express authority granted to the Attorney 
General, CRIPA gives the Civil Rights Division of 
the U.S. Department of Justice (DOJ) the power 
to bring actions against State or local governments 
for violating the civil rights of persons institutional- 
ized in publicly operated facilities. 2 Congress en- 
acted CRIPA in 1980 to provide DOJ with the 
statutory authority to bring cases to protect institu- 
tionalized persons. 3 CRIPA does not authorize DOJ 
to represent individuals; it only allows DOJ to take 
action to remedy systemic problems. In addition, 
CRIPA does not create any new substantive rights; 
it simply confers power on the Attorney General to 
bring litigation grounded in previously established 
constitutional or statutory rights of institutionalized 
persons. 

A substantial body of law establishes the rights of 
detained and incarcerated youth and protects them 
from dangerous conditions and practices of confine- 
ment. 4 CRIPA is an underutilized method of ensur- 
ing that these laws are not violated in juvenile 
facilities. CRIPAs statutory language explicitly in- 
cludes State or local facilities in which youth are 
detained or confined (for any purpose other than 
education) and enables DOJ to file a complaint 
against the State or local government when there are 
systemic violations of the rights of youth. 5 

The Civil Rights Division of DOJ is the agency re- 
sponsible for enforcing CRIPA. As of November 1997, 
the Civil Rights Division had investigated 300 institu- 
tions under CRIPA. Seventy-three of these institu- 
tions— or approximately 25 percent— were juvenile 
detention and correctional facilities. 6 Although the 
Division investigated very few juvenile facilities 



during the 1980's, it dramatically increased its inves- 
tigations of juvenile detention and correctional facili- 
ties during the 1990 s. 

Under CRIPA, the Civil Rights Division must pro- 
tect the rights of individuals not only in juvenile 
facilities, but in many other institutions, including 
prisons, jails, nursing homes, psychiatric hospitals, 
and mental retardation facilities. The Civil Rights 
Division, therefore, allocates its limited resources to 
a wide variety of publicly operated facilities 
throughout the United States and its territories. In 
light of a number of glaring cases of institutional 
abuses, however, the Civil Rights Division has an 
increased interest in pursuing violations in juvenile 
facilities. 



CRIPA is an important tool in eliminating 
systemic violations of juveniles’ statutory 
and constitutional rights in detention or 
correctional facilities. 

In order to initiate investigations of particular insti- 
tutions, the Division relies on information it receives 
from within DOJ and other government agencies 
(such as the Department of Education, the Depart- 
ment of Health and Human Services, and the Civil 
Rights Commission) and from external sources. 7 
Advocates and parents should be aware of the impor- 
tant role that they can play in bringing information 
about harmful or unlawful conditions of detention or 
incarceration to the attention of the Civil Rights 
Division. Requesting the Division to take action, by 
writing and calling, can be the impetus needed to 
improve conditions for youth in custody. 

In addition to the authority to bring original suits, 
CRIPA expressly grants the Attorney General the 
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right to intervene in ongoing civil rights litigation. 8 
The intervention authority, however, is limited in 
several respects. 9 The Attorney General may not file 
a motion to intervene before 90 days after commence- 
ment of the action. 10 The Attorney General must also 
certify that written notice was given to the Governor, 
State attorney general, and the director of the institu- 
tion at least 15 days prior to the motion and that in- 
tervention is in the national public interest. 11 
Intervention power is seldom used, but may be a use- 
ful resource to strengthen a case in which the consti- 
tutional or statutory rights of juveniles are being 
violated in a facility. 



Advocate** and parent s should be aware of the 
important role that they can play in bringing 
information about harmful or unlawful 
condition** to the attention ofDOJ and calling 
for action when it Li needed. 



Accessing CRIPA 

The Role of Advocates 

A CRIPA action begins with DOJ s discovery of 
possible civil rights violations at an institution. DOJ 
receives information and allegations through infor- 
mal means such as news reports, letters from prison- 
ers or families, and information from former and 
current employees of institutions. At times, DOJ 
may also encounter an allegedly offending facility in 
the course of another investigation. Only occasion- 
ally does DOJ receive complaints from juvenile 
advocacy groups. This type of information exchange 
does not happen as often as it should. Advocacy 
groups and others may have hesitated to file com- 
plaints under CRIPA in the past because of a per- 
ceived failure of DOJ to truly represent the rights 
and interests of the institutionalized. 12 CRIPA, how- 
ever, can be a powerful tool to redress unlawful con- 
ditions of confinement, and advocates must realize 
how critical it is to bring evidence of systemic insti- 
tutional violations to the attention of DOJ. 



DOJ's Decision To Investigate 

After receiving information about unlawful condi- 
tions, the Civil Rights Division must determine that 
it has the authority to conduct the investigation and . 
that the investigation is warranted. Because CRIPA 
authorizes the Attorney General to initiate action 
where the State or local government is violating the 
rights of persons residing in public institutions, the 
first question is whether the facility is in fact a pub- 
lic institution. 



Before commencing an investigation, the Civil 
Rights Division must determine that it has the 
authority to conduct the investigation and that 
the investigation is warranted. 



In order to qualify as a public institution, a facility 
must satisfy two requirements. First, it must be one 
'which is owned, operated, or managed by, or pro- 
vides services on behalf of any State or political sub- 
division of a State/’ 13 For example, if a private 
facility enters into a contract with a State, city, or 
county to house juveniles adjudicated delinquent, 
the facility likely would be an institution covered by 
the statute, even where the contractor maintains full 
control of the facility. Second, in addition to having 
adequate governmental involvement, a facility must 
be one of the five types of facilities described in the 
statute. 14 Most juvenile detention and correctional 
facilities are plainly encompassed by the' statute, 
including facilities where juveniles are: 

♦ Held awaiting trial. 

♦ Residing for purposes of receiving care or 
treatment. 

♦ Residing for any State purpose (other than solely 
for educational purposes). 

After it has been determined that a facility meets the 
requirements of a public institution, the Civil Rights 
Division then reviews all of the complaints to ascer- 
tain whether the allegations are serious enough to 
warrant further investigation. The Attorney General 
has delegated to the Assistant Attorney General for 
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Civil Rights the final decision about whether an 
investigation is warranted. In general, allegations 
against publicly operated facilities result in an inves- 
tigation when the Division has received sufficient 
evidence of potential systemic violations of Federal 
rights, such as physical abuse, neglect, or lack of ad- 
equate medical or mental health care or education. 

Conducting the Investigation 

Once DOJ has decided to investigate an institution, 
the Attorney General must give the State or munici- 
pality at least 1 week’s notice of the impending in- 
vestigation. Following the notice letter, DOJ 
contacts the State or local government parties and 
arranges for a tour of the facility or facilities under 
investigation and may also request that the parties 
produce certain facility documents. If an investiga- 
tion does not uncover a pattern or practice of civil 
rights violations, DOJ notifies the jurisdiction and 
closes the investigation. 

If DOJ does uncover a pattern or practice of civil 
rights violations, the Assistant Attorney General for 
Civil Rights sends the jurisdiction a formal "findings 
letter." This letter sets forth the alleged violations, 
the evidence supporting the alleged violations, and 
the minimum steps necessary to correct the viola- 
tions. Civil Rights Division attorneys then meet with 
the relevant State or local officials to discuss how 
best to resolve the violations. 16 



Attorney s for the Civil Rights Division review 
all of the complaint s to ascertain whether the 
allegations are serious enough to warrant further 
investigation . 



Settlement and Litigation 

When enacting CRIPA, Congress recognized that 
while it is not an ideal solution, litigation is "the 
single most effective method for redressing system- 
atic deprivations of institutionalized persons' consti- 
tutional and Federal statutory rights." 16 Aware of the 
tensions of federalism, however, Congress built in a 
window of negotiations to give States the opportu- 
nity to avoid undue involvement of the Federal 



judicial system. Congress believed that States should 
have the opportunity to remedy conditions through 
a voluntary and informal process. 17 Consequently, 
CRIPA requires that before filing suit, DOJ wait 49 
days after issuing a findings letter. In the interim, 
DOJ must make a good faith effort to consult and 
negotiate with the facility and ensure it has had rea- 
sonable time to take corrective action. CRIPAs noti- 
fication and waiting period ensures that every effort 
is made to resolve the problem before filing the com- 
plaint. 18 While Congress did not intend for the At- 
torney General to wait months or years to file suit, 19 
it placed no ceiling on the amount of time DOJ 
could negotiate before filing suit. Consequently, 
investigations and negotiations sometimes continue 
for years. 20 

Given CRIPAs emphasis on negotiation, the vast 
majority of all CRIPA actions result in settlement of 
one form or another without ever going to trial. 
Sometimes the parties reach an informal resolution 
during the investigatory period. Informal resolution 
generally occurs when States are cooperative, take 
the initiative to correct problems voluntarily, and 
demonstrate that conditions have improved to a 
constitutionally acceptable level. 

Many of the investigations, however, culminate in 
court-endorsed agreements between the parties that 
have the effect of a court order, called consent de- 
crees. As of November 1997, DOJ had entered 61 
CRIPA consent decrees requiring State and local 
jurisdictions to take corrective actions in 108 facili- 
ties. 21 These consent decrees are frequently filed 
with the court simultaneously with a CRIPA com- 
plaint. In other situations, they are entered into after 
a CRIPA complaint has been filed and the case has 
proceeded to various stages of litigation. 

Before DOJ can file a CRIPA complaint, CRIPA 
requires that there be: 

♦ Reasonable cause to believe that the State is en- 
gaged in a pattern or practice of violating the civil 
rights of individuals residing in an institution. 

♦ Egregious or flagrant conditions that violate the 
constitutional or statutory rights of individuals re- 
siding in an institution that cause grievous harm to 
the residents. 22 





In addition, the Attorney General must certify that 
she has met CRIPA's procedural requirements of 
notification and conciliation and that a CRIPA ac- 
tion is in the public interest. 23 

The only remedy permitted under CRIPA is equitable 
relief. The Attorney General may seek the minimum 
corrective measures necessary to guarantee the civil 
rights of the institutionalized. 24 Congress recognized 
that traditional equitable remedies, such as injunc- 
tions against certain practices, affirmative orders to 
upgrade facilities, and orders to increase staff size, 
were adequate remedies to achieve the minimum cor- 
rective measures in CRIPA settlements. 25 

In summary, when DOJ first hears about violations 
from external sources, it must determine if the facil- 
ity has adequate governmental involvement and falls 
within the facility types described in the statute. If 
the facility qualifies as a publicly operated facility, 
DOJ must then decide if the allegations warrant an 
investigation. Choosing to pursue an investigation, 
DOJ then observes whether there is an established 
pattern or practice that causes grievous harm and 
then decides whether a complaint is warranted. 

DOJ must comply with the notification and waiting 
period requirements prior to investigating or filing a 
complaint. Finally, DOJ can seek only the minimum 
corrective measures needed to protect the civil rights 
of the institutionalized. Residents and advocates 
may wish to pursue reaching further relief by means 
other than CRIPA. 



During the course of an investigation , DOJ 
determines whether there is an established 
pattern or practice that causes grievous harm 
to residents of a public institution . 



Residents and advocacy groups have rarely at- 
tempted to intervene in CRIPA actions on behalf of 
residents. Yet, one Ninth Circuit case held that resi- 
dents could intervene if their interests were not ad- 
equately protected by the government. 26 Even if 
intervention is not ultimately permitted, seeking it 
may be beneficial because DOJ may need to dem- 
onstrate to the court that it is adequately protecting 
the rights of the residents. 



Monitoring Consent Decrees 

Once a consent decree is ordered by the court, DOJ 
monitors the facility's compliance with the require- 
ments of the decree through onsite inspections by 
expert consultants and reviews of periodic status 
reports. Throughout the past decade, DOJ has re- 
quested the appointment of special monitors or pan- 
els to assist with implementing and evaluating 
compliance with CRIPA consent decrees. All of the 
CRIPA consent decrees involving juvenile facilities 
currently have this type of independent oversight. 

If the facility does not comply with the consent de- 
cree requirements or other court orders, DOJ will 
return to court, when appropriate, to seek enforce- 
ment of the decree or further relief. For instance, 
when a juvenile detention facility in New Jersey 
failed repeatedly to comply with significant require- 
ments in a CRIPA consent decree, DOJ filed a con- 
tempt action. The contempt motion alleged staff 
brutality (juveniles being hit with metal keys and 
being punched in the stomach and head), filthy con- 
ditions (cockroaches crawling over juveniles forced 
to sleep on ratty mattresses on the floor), and lack of 
basic necessities, such as underwear and towels. The 
county failed to contest the contempt motion and the 
court appointed a Special Master to oversee needed 
remedial measures at the facility. Since then, DOJ 
has also entered into five additional stipulations with 
the county that outline further steps that the county 
has agreed to take to correct serious problems in 
staffing, medical care, food, clothing, and sanitation 
at the facility. 

CRIPA and Institutions for Juveniles 

In the 17 years since Congress enacted CRIPA, 
there have been investigations into 73 juvenile cor- 
rectional institutions. Seventeen of the investigations 
were closed before any litigation ensued, because 
DOJ concluded that a pattern or practice of unlaw- 
ful conditions did not exist or because the facility 
closed its doors. 27 There are presently 22 ongoing 
juvenile detention and treatment center investiga- 
tions under CRIPA. 28 The Division is also monitoring 
conditions in 34 juvenile correctional facilities through 
consent decrees in Kentucky, New Jersey, and Puerto 
Rico. The consent decree filed in Kentucky includes 
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all 13 juvenile treatment facilities in the State. 29 The 
consent decree in New Jersey is with one facility 
and in Puerto Rico with 20 facilities. 30 

Recent CRIPA consent decrees covering juvenile 
detention, correctional, and treatment facilities are 
comprehensive and address a broad range of condi- 
tions. For example, in November 1995, a Federal 
court in Kentucky ordered a CRIPA consent decree 
that was negotiated between DOJ and State offi- 
cials to remedy serious deficiencies in Kentucky's 13 
juvenile treatment facilities. The decree required the 
State to take a number of steps to protect juveniles 
from abuse, mistreatment, and injury; to ensure ad- 
equate medical and mental health care; and to pro- 
vide adequate educational, vocational, and aftercare 
services. Another CRIPA consent decree, ordered 
by a Federal court in Puerto Rico in October 1994, 
addressed life-threatening conditions at eight juve- 
nile detention and correctional facilities. These dire 
conditions included juveniles committing and at- 
tempting suicide without staff intervention or treat- 
ment, widespread infection control problems caused 
by rats and other vermin, and defective plumbing 
that forced juveniles to drink from their toilet bowls. 



Dire conditions in eight facilities in Puerto Rico 
included juveniles committing and attempting 
suicide without staff intervention or treatment, 
widespread infection control problems caused by 
rats and other vermin, and defective plumbing 
that forced juveniles to drink from their toilet 
bowls . 



CRIPA is an underutilized tool for improving condi- 
tions in juvenile correctional institutions. Although 
the statute was designed to address unconstitutional 
and illegal conditions in publicly operated institu- 
tions, and specifically mentions juvenile facilities, 
until recently little activity has occurred in this area. 
The Division should devote even more resources to 
CRIPA investigations of juvenile institutions and 
should continue to use CRIPA to address the mental 
health and disability needs of young people in State 
custody as well. Almost half of the juveniles who are 



incarcerated have identifiable mental health disabili- 
ties, including mental retardation, learning disabili- 
ties, and emotional and behavioral disorders. 31 The 
civil rights of disabled youth in custody can be up- 
held by using CRIPA. 

Although CRIPA was designed to address 
unconstitutional and illegal conditions in 
publicly operated institutions, and specifically 
mentions juvenile facilities, until recently little 
activity has occurred in this area. 



The Division does not receive many complaints from 
detained or incarcerated juveniles or families of ju- 
veniles in State custody. This is not because prob- 
lems do not exist in juvenile institutions, but because 
there is a lack of awareness about CRIPA. Advo- 
cates and practitioners need to take the lead in un- 
derstanding and utilizing CRIPA and alerting DOJ 
to possible patterns of unconstitutional conditions in 
juvenile facilities. Informing advocacy groups and 
families about the effectiveness of CRIPA can be the 
first step to safer conditions for youth in custody. 

Using CRIPA To Improve 
Conditions 

Advocates and parents alike should bring evidence 
of unlawful systemic conditions and abuses at juve- 
nile detention and correctional facilities to the atten- 
tion of the Special Litigation Section, Civil Rights 
Division, DOJ. Simply bringing this information to 
the Division can have a tremendous impact. In one 
instance, a single advocate acting on behalf of his 
young client set in motion a process that led to state- 
wide, broad-based reforms in the juvenile detention 
and correctional facilities. 

On January 4, 1994, a 17-year-old boy was picked 
up on a burglary warrant and abruptly removed 
from a hospital where he was being treated. The 
next day the attorney appointed to represent the boy 
discovered that his client could not be guilty because 
he was in the State s care at a secure residential center 
at the time of the crime. The charge was dismissed and 





the social worker indicated that the boy would be 
returned to the treating hospital. Instead, after wait- 
ing 2 hours, the boy was inadvertently loaded into a 
van in shackles and handcuffs and taken to a maxi- 
mum security facility. 

The boy's attorney wrote a letter to the State agency 
responsible for his care protesting his client's treat- 
ment and demanding a more appropriate placement. 
The local newspaper also ran an article about the 
boy's story. These pieces of information sparked an 
internal agency investigation and immediate action 
by the commissioner of social services to find a more 
suitable placement for the boy. The boy was then 
removed from maximum security. 



Advocates and parent* need to bring evidence of 
unacceptable systemic problem s at juvenile 
detention and correctional facilities to the attention 
of DO J at the Special Litigation Section , Civil 
Rights Division , U.S. Department of Justice. 



A few months later, in April 1994, a report of the 
internal agency investigation revealed that there was 
reason to believe some residents at the maximum 
security facility had been abused by staff, that com- 
plaints of mistreatment were intentionally sup- 
pressed, and that some staff members behaved in a 
racially biased manner. The team of investigators 
recommended corrective actions such as having an 
independent group make unannounced visits to all 
residential centers, doubling efforts to make sure 
residents understand their rights and the proper way 
to file complaints, training all staff members in cul- 
tural diversity, and constructing a new juvenile cen- 
ter for serious offenders to replace the antiquated 
maximum security facility. 

Despite State efforts to overhaul the system, the 
newspaper continued to reveal allegations of abuse 
and outbreaks of violence at juvenile facilities in the 
State. In February 1995, after receiving complaints 
from advocacy groups and seeing news reports of 
abuse at five juvenile facilities, DOJ launched its 
own investigation under the authority of CRIPA and 
the Violent Crime Control and Law Enforcement 



Act of 1994 to determine the veracity of alleged civil 
rights violations at the facilities. 32 Many State offi- 
cials and child advocates welcomed the Federal 
investigation. The agency administrators, who had 
ordered the initial independent investigation of the 
facility, wrote to the Assistant Attorney General of 
the Civil Rights Division pledging the agency's full 
cooperation and sent a memo to the facility direct- 
ing staff to cooperate. 

On November 13, 1995, under the authority 
granted by CRIPA, U.S. Attorney General Janet 
Reno and the Governor of the State signed an 
agreement to improve conditions at the State's juve- 
nile treatment facilities. The agreement is antici- 
pated to cost the State $17 million over 2 years. 

According to the agreement, allegations of abuse 
will now be investigated by the Special Investiga- 
tions Division in the State Office of the Inspector 
General. The State will provide more treatment and 
aftercare services, and each child will have an up- 
to-date treatment plan. Juveniles who are taking 
medication for mental illness will be seen by psy- 
chiatrists, and psychiatric services will be provided 
onsite each week. The State will offer special educa- 
tional and vocational treatment. Juveniles will not 
be placed in isolation for punishment or staff conve- 
nience, juveniles in isolation will be monitored, and 
all isolation decisions will be reviewed to determine 
their appropriateness. 

The State has submitted status reports, and a moni- 
tor has been appointed to oversee compliance with 
the agreement. All of these improvements in this 
State's facilities for juveniles were sparked by the 
advocacy and information sharing efforts of a single 
advocate. This is just one example of the work that 
can be done with CRIPA. 

Conclusion 

Youth detained in detention and correctional facili- 
ties have specific rights that protect them from dan- 
gerous conditions and practices of confinement. 
CRIPA can be a useful tool in eliminating these 
unlawful conditions of confinement, as it was en- 
acted by Congress to provide the Civil Rights Divi- 
sion of DOJ with the authority to protect the rights 
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of institutionalized youth in publicly operated facili- 
ties. Although CRIPA ensures that laws establishing 
the rights of confined youth are not violated by juve- 
nile facilities, it is underutilized. CRIPA can be used 
to uphold civil rights and address the mental health 
and disability needs of youth in State custody; al- 
most half of the juveniles who are incarcerated have 
identifiable mental health disabilities, such as mental 
retardation, learning disabilities, and emotional and 
behavioral disorders. 

Informing advocacy groups and families about the 
effectiveness of CRIPA is the first step to achieving 
safer conditions. Parents, advocates, and juvenile 
justice practitioners need to play a key role in 
bringing information about harmful or unlawful 
conditions to the attention of DOJ by calling or 
writing to urge the Civil Rights Division to take 
action. By bringing this information forward, 



DOJ s review and investigative processes may be 
set in motion to determine if Federal rights are being 
violated. Community awareness of unlawful condi- 
tions can be raised by contacting local media, civic 
organizations, and child advocacy agencies. 

Readers are invited to contact the American Bar 
Association Juvenile Justice Center to get more 
ideas about advocacy strategies under CRIPA. Im- 
mediate concerns regarding hazardous conditions 
and practices of detention and confinement should 
be directed, preferably in writing, to: 

Special Litigation Section, Civil Rights Division 

U.S. Department of Justice 

P.O. Box 66400 

Washington, DC 20035— 6400 

202-514-6255 



Checklist for Legal Reform and Using CRIPA 

If you are interested in helping to correct unlawful conditions of confinement in juvenile facilities, you can: 

/ Refer to case law and statutes to determine if the condition is unlawful. 

/ Ascertain the degree of violation and whether it constitutes a systemic problem by: 

/ Talking to facility residents and staff. 

/ Gathering testimony. 
y Reviewing accessible records. 

/ Bring this information to the attention of the facility administrator(s) and advocate for improved conditions. 

y Inform the facility administrators of the possibility that a successful lawsuit can be brought against them 
if the facility is not willing to make the necessary changes. 

y Inform DOJ and other child advocates of the facility violations and the information you have gathered. 
Lobby for an investigation. (See DOJ checklist on page 8 for their procedures.) 

y Raise community awareness of the unlawful conditions by contacting representatives of the media and 
local child advocates and agencies. Push for local coverage. 

y Generate community support. Write to civic organizations, churches, and others who may be concerned 
about youth in custody. Send letters to your local and State representatives. 

y Follow up with DOJ and the facility to ensure progress. 
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Summary of CRIPA Requirements and Typical Department of Justice Procedures 

Once DO J has knowledge of allegations of conditions that appear to constitute a systemic problem 
in juvenile facilities, it typically engages in the following process: 

y DO J must determine that it has the authority to conduct an investigation by assessing whether the 
juvenile facility is a public institution that: 

y Has sufficient governmental involvement. 
y Is one of five facility types described in the statute. 

y DO J must decide whether an investigation is warranted by reviewing all of the complaints and allega- 
tions. To facilitate this review, advocates should provide DOJ with all pertinent information and 
documents. 

y If DOJ decides that an investigation is warranted, then: 

y DOJ must give the State or municipality at least 1 week s notice of the impending investigation. 
y DOJ usually arranges for a tour following the notice letter. 
y DOJ may request the production of certain documents. 

y If DOJ does not uncover severe and systemic civil rights deprivations, then the Department notifies 
the jurisdiction and closes the investigation. If DO J does uncover civil rights deprivations, then 
DOJ attempts to work out an agreement to pursue needed remedies. 

y If a decision to pursue litigation is made, the Attorney General must certify that: 

y Notice was given to appropriate officials at least 7 days prior to commencing an investigation. 
y Notice was given as to the alleged violations, supporting facts, and minimum remedial mea- 
sures at least 49 days prior to filing the complaint. 
y The Division made a good-faith effort to resolve the problem with the institution. 
y Litigation is in the national public interest. 
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Use of Ombudsman Programs in Juvenile 
Corrections 



Establishing ombudsman programs to oversee juve- 
nile correctional institutions can help protect the 
rights of youth in custody. An “ombudsman/' a 
Swedish word meaning “representative/' is a person 
or body that protects citizens against governmental 
abuses. 33 Originating in Sweden, ombudsman pro- 
grams are designed to help resolve citizen complaints 
against public officials sympathetically and infor- 
mally. An ombudsman cuts through red tape to in- 
vestigate allegations and find remedies when citizens' 
rights have been violated. Nations such as Sweden 
and Australia appoint an ombudsman to receive and 
investigate complaints made by individuals against 
abuses or corrupt acts of public officials. 

Although a nationwide ombudsman has not been 
established in the United States, narrowly tailored 
ombudsman programs have been created to monitor 
specific areas of government service such as child 
welfare, corrections, long-term care, and workers' 
compensation. Within the juvenile corrections con- 
text, ombudsmen can provide a voice for children 
who are detained in public facilities. Ombudsmen 
can monitor conditions and service delivery systems, 
investigate complaints, report findings, propose 
changes, advocate for improvements, access appro- 
priate care, and help to expose and reduce unlawful 
deficiencies in juvenile detention and correctional 
facilities. In addition to addressing unlawful condi- 
tions or practices, a juvenile corrections ombudsman 
could serve as an important link between the court, 
the community, and the correctional facility. 

Setting Up an Ombudsman 
Program for Incarcerated Juveniles 

A growing number of States have established om- 
budsman offices to address problems confronting 



children in out-of-home care. Many of these children 
have limited access to attorneys and advocates who 
might help them resolve disputes, conduct investiga- 
tions regarding unlawful practices, or help obtain 
services to which children are statutorily entitled. 
Ombudsman programs can educate the public about 
unlawful conditions, leading to fewer abuses. 



Ombudsmen can monitor conditions, service 
delivery systems, investigate complaints, report 
findings, propose changes, advocate for 
improvements, access appropriate care, and help 
to expose and reduce unlawful deficiencies in 
juvenile detention and correctional facilities. 

The effectiveness of ombudsman programs depends 
on their method of enactment, degree of autonomy, 
staffing, funding, statutory authority, and functions. 
Ombudsman programs can be enacted through leg- 
islative, executive, or judicial authorization. Each 
method has its pros and cons and provides a differ- 
ent level of autonomy. Legislative enactment usually 
provides the ombudsman with independence from 
executive and agency control and can facilitate a 
working relationship with the legislature, but may 
also invoke less agency cooperation. An executive 
authorization that establishes the program within 
the agency invites greater agency cooperation and 
access to information, but may also subject the om- 
budsman to undesirable executive and agency con- 
trol. A judicial authorization can quickly establish an 
ombudsman program that retains independence 
from agency and legislative agendas; however, this 
method may fail to retain the vital support (fiscal 
and otherwise) of the legislature or the agency. 
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The method of enactment determines the ombuds- 
man program s dependence on or independence 
from the legislature, the agency, and the judiciary. 
The independence of the ombudsman from the 
agency is especially important in the juvenile correc- 
tions context where the interests of the juvenile cor- 
rections agency often conflict with the interests of 
the detained or confined youth. To ensure a rela- 
tively autonomous ombudsman program, the deci- 
sion of which method of enactment to use should be 
made in light of the existing relationships between 
correctional facilities, service providers, defense 
attorneys, legislatures, advocates, and the judiciary. 
One way to facilitate the independence of an om- 
budsman program is to authorize the appointment of 
the ombudsman by the Governor with confirmation 
by the legislature. This structure provides both ex- 
ecutive and legislative branch involvement in the 
appointment and governance of the office, while 
diminishing the ability of one branch to control all 
aspects of the program. 

Other factors to consider when developing an om- 
budsman program include staff qualifications and 
fiscal resources. An ombudsman program should be 
structured around a staff qualified to address the 
diverse range of issues that arise in the context of 
juvenile corrections. Staff with legal expertise can 
address allegations of rights violations, assess 
whether allegations are substantiated, and decide 
whether formal legal action is necessary to remedy 
violations. Similarly, staff with social work and edu- 
cational expertise are needed to monitor and make 
recommendations about the adequacy of treatment 
and education programs. 

With a qualified staff, an appropriately funded pro- 
gram can establish a central office that coordinates 
all major assessments and investigations and del- 
egates day-to-day monitoring to satellite offices at 
each juvenile facility. The satellite office can main- 
tain a presence at the institution, handle minor com- 
plaints, investigate allegations, and serve as a funnel 
to refer complaints to the central office. This struc- 
ture enables the ombudsman program to handle 
daily concerns of the residents while allowing for the 
more thorough assessment and planning needed to 
initiate long-term procedural and substantive re- 
forms in facilities. 



Once an ombudsman program has been enacted 
with sufficient autonomy, staffing, and funding, the 
ability of the ombudsman to effectively monitor 
agency activities depends upon the ombudsmans 
statutory authority and functions. To provide a voice 
for detained and confined juveniles, an ombudsman 
program must have sufficient authority to carry out 
investigations and enforce, by some means, pro- 
posed improvements. Carrying out investigations 
requires that the ombudsman have access to youth, 
documents, records, and witnesses and subpoena 
power in case necessary information is not forth- 
coming. After completing an investigation, the om- 
budsman must deliver recommendations and formal 
complaints to juvenile justice administrators and, in 
some cases, the legislature. To enforce solutions, the 
ombudsman must have the power to initiate formal 
proceedings when other less formal measures do not 
adequately address substantiated complaints. With 
the authority to investigate and enforce, the om- 
budsman can initiate changes through informal 
agreements with agency administrators or can enter 
into more formal challenges through litigation. 



To provide an effective voice for detained and 
confined juvenile s, an ombudsman program must 
have sufficient authority to carry out 
investigations and enforce , by some means , 
proposed resolutions. 



Ombudsman programs can serve a variety of func- 
tions, including investigating allegations, monitoring 
facilities, conducting research, educating the com- 
munity, providing recommendations for improve- 
ments, and, if necessary, bringing litigation. 
Investigating complaints includes talking to resi- 
dents and witnesses, reviewing records and files, and 
visiting sites mentioned in complaints. The com- 
plaints can range from allegations of physical abuse 
and inadequate conditions to a simple lack of com- 
munication between residents and staff. The om- 
budsman should first try to resolve substantiated 
allegations informally through negotiations. Some- 
times litigation can be avoided by providing an op- 
portunity for the facility administrators and staff to 
collaborate with advocates, attorneys, mental health 
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professionals, parents, and others interested in creat- 
ing a lawful and safe environment for detained and 
committed youth. However, if informal proceedings 
do not lead to satisfactory results, then formal mea- 
sures must be taken to remedy the violations. An 
ombudsman with the authority to bring litigation 
has a much better chance of negotiating an informal 
agreement with the facility. 

Playing an active role in the legislative and public edu- 
cation processes is also an important function of om- 
budsman programs. Reviewing legislation, testifying 
on legislative proposals affecting children, publishing 
reports, convening public hearings, and participating 
on community boards and commissions enable the 
ombudsman to affect and oversee government and 
community actions that impact youth in custody. 



Sometime s Litigation can be avoided by providing 
an opportunity for the facility administrators 
and staff to collaborate with advocates, attorneys, 
mental health professionals, parents, and others 
interested in creating a lawful and humane 
environment for detained and committed youth . 



Finally, since budget constraints impact the quality 
of an ombudsman program, it is important to maxi- 
mize all available resources. Existing programs and 
persons interested in setting up new ombudsman 
programs should stay abreast of funding opportuni- 
ties that may be available through Federal and State 
appropriations or foundation grants. For example, in 
Fiscal year 1995, the Office of Juvenile Justice and 
Delinquency Prevention (OJJDP) offered States 
“Challenge Grant” money that was earmarked for 10 
specific activities, 1 of which included: 

“Establishing and operating ... a State om- 
budsman office for children, youth, and fami- 
lies to investigate and resolve complaints 
relating to action, inaction, or decisions of pro- 
viders of out-of-home care to children and 
youth (including secure detention and correc- 
tional facilities, residential care facilities, public 
agencies, and social service agencies) that may 
adversely affect the health, safety, welfare, or 
rights of resident children and youth.” 34 
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Tennessee and Maryland were awarded this funding 
in the spring of 1996 and established ombudsman 
programs in their States that oversee juvenile deten- 
tion and correctional facilities. 

Using interns and law clerks from local law schools 
and universities can also be an effective way of en- 
hancing an ombudsman program. With proper train- 
ing and supervision, students can be placed at 
facilities, conduct investigations, address minor com- 
plaints, provide information, and refer appropriate 
complaints to the central office. 

Different models of ombudsman programs, with 
varying autonomy, staffing, authority, functions, and 
funding, currently exist in the United States. Some 
of these ombudsman programs are tailored to dis- 
tinct areas of service and may only act within their 
specific authorizations. Their methods of operation, 
however, are illustrative of the type and scope of 
programs that can be made available to address in- 
fractions within detention and correctional facilities 
for youth. 

Child Welfare Ombudsman 
Programs 

More than 25 child welfare ombudsman programs 
exist in the United States today. These ombudsman 
programs oversee child welfare agencies to ensure 
responsive, effective delivery of care and to monitor 
improvements in deficient areas. “Ombudswork,” as 
it is sometimes called in the child welfare system, 
includes educating the public about various child 
welfare activities and the rights and needs of children. 

As described above, these programs have been en- 
acted either through the legislative process, execu- 
tive order, or judicial decree. Despite the pros and 
cons that exist for each method of enactment, most 
programs report that they have had a tremendously 
positive impact on the way services are provided to 
youth in State care. The Office of the Child Advo- 
cate (OCA) in Rhode Island, for example, is an in- 
dependent State agency and one of the few 
ombudsman programs that has the authority to 
oversee child welfare and juvenile justice out-of- 
home placements. 35 The Rhode Island statute has 
been interpreted to mean that OCA has the power 
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to do whatever is necessary to protect the rights of 
children. The office was originally established in 
1980 to oversee the care of children who became 
involved with the States Department of Children, 
Youth, and Families (DCYF). Because of unmet 
needs in securing quality care for all youth in Rhode 
Island, the powers and work of the office expanded. 

Appointed by the Governor with consent of the 
State legislature, OCAs primary duty is to ensure 
that children in protective custody or care are af- 
forded their legal rights. OCA reviews both the pro- 
cedures used by the agencies and the implementation 
of these procedures in individual cases. Other func- 
tions of the office include receiving and processing 
complaints regarding the delivery of DCYF services; 
investigating and inspecting agency records and facili- 
ties; and subpoenaing testimony, evidence, and wit- 
nesses. The office also conducts reviews in response to 
allegations of institutional abuse or neglect. 

Investigations have occurred at the Rhode Island 
juvenile correctional facility in response to the pub- 
lic defender bringing allegations of abuse to OCAs 
attention. The most powerful tool of OCA is the 
ability to bring legal action to safeguard the rights of 
children. OCA brought a successful suit against the 
juvenile correctional facility in 1989 for the practice 
of putting children on waiting lists for special educa- 
tion services. As of 1995, both monitoring of and 
compliance with the court orders continued. 36 



The modt powerful tool of an ombudsman program 
id the ability to bring legal action to dafeguard the 
rightd of children. The ombuddman program in 
Rhode Id land brought a ducceddful duit againdt a 
juvenile facility for the practice of putting children 
on wait lidtd for dpecial education derviced. 



Adult Correctional Ombudsman 
Programs 

Ombudsman programs have also been successful at 
improving conditions in adult correctional institu- 
tions by monitoring the relationship between in- 
mates and prison officials. Programs are designed to 



protect the rights of inmates and staff and to ensure 
safe and humane conditions. Correctional 
ombudsmans duties include addressing complaints 
from staff and inmates, seeking corrective measures, 
providing recommendations, and submitting reports 
to the Governor and legislature when requested. 

The success of adult correctional ombudsman pro- 
grams depends upon the ombudsmans authority to 
pursue remedies and ability to manage the competing 
interests of prisoners and officials. If inmates do not 
feel that the ombudsman has the ability to address 
their complaints adequately, they will be reluctant to 
be cooperative. Additionally, if prison officials feel 
that the ombudsman is unreasonable, they will be 
unwilling to implement recommendations and may 
provide further obstacles to safeguarding prisoners' 
rights. Statutory authority must be exercised carefully 
in order to maintain balanced relationships among cor- 
rectional administrators, staff, and inmates. This "bal- 
ancing act" between service providers and receivers is 
evident throughout all ombudsman programs. 

An adult correctional ombudsman program in Min- 
nesota is an example of the positive achievement 
that can result from creating a program in correc- 
tional facilities. The ombudsman offers inmates an 
outlet for complaints about prison conditions and 
treatment and clarifies procedures and regulations, 
thereby reducing the tension within the prison facil- 
ity. Standard functions of the ombudsman include 
conducting investigations, making recommendations, 
submitting an annual report to the Governor, and 
providing information to the legislature as re- 
quested. The ombudsman is appointed by the com- 
missioner of corrections, but the office of the 
ombudsman remains independent of the Depart- 
ment of Corrections (DOC). The success of the 
program stems from its ability to respond quickly 
and effectively to complaints or requests. Most is- 
sues are handled informally, because of the effective 
working relationship that exists between the om- 
budsman and DOC. Recommendations made by the 
ombudsman about various prison policies have re- 
sulted in several positive policy changes. As a result 
of its ability to work effectively with inmates and 
with DOC, the Minnesota correctional ombudsman 
program has produced a more secure and humane 
prison environment while reducing costly lawsuits. 37 





Ombudsman Programs in Juvenile 
Justice 

Well-documented deficiencies in conditions of de- 
tention and confinement for youth can be exposed 
and addressed through juvenile justice ombudsman 
programs. The Director of the New York Division 
of Youth appointed an ombudsman to serve resi- 
dents of juvenile facilities. Visiting facilities and 
hearing complaints and grievances from residents 
has enabled the ombudsman to determine when an 
investigation is warranted and then act as an investi- 
gator, youth advocate, and reporter. Although the 
ombudsman does not have the authority to initiate 
disciplinary proceedings against the facilities, the 
ombudsman can issue a report with recommenda- 
tions about how to improve conditions. 

Other duties of the juvenile justice ombudsman in- 
clude monitoring the implementation of policies and 
regulations and providing information to youth on 
their rights. The ombudsman has access to all Divi- 
sion of Youth records and information and must be 
apprised of any and all critical incidents occurring at 
the facilities. The ombudsman also takes steps to 
ensure that youth are provided with adequate legal 
counsel when appropriate. Although the ombuds- 
man acts within the Division of Youth and lacks the 
authority to bring formal complaints, the ombuds- 
man has fostered communication and initiated sys- 
temic accountability. 



Juvenile justice ombudsman programs can 
expose and address well-documented deficiencies 
in conditions of confinement for youth . 



Another juvenile justice ombudsman program, called 
the Juvenile Services Program (JSP), is operated by 
the Public Defender Service of the District of Columbia. 
JSP assigns an attorney to monitor the conditions 
and treatment of residents in juvenile detention and 
correctional institutions. JSP s functions include 
referring complaints to appropriate sources, repre- 
senting residents in institutional disciplinary hear- 
ings, advocating for the rights of residents, providing 
information to residents, assisting residents and 
their attorneys during the placement and aftercare 
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process, and ensuring that residents have contact 
with their attorneys. Investigation is a limited func- 
tion of the program because JSP does not have the 
authority to compel cooperation with its efforts. 

Conclusion 

Widespread use of juvenile justice ombudsman 
programs would allow monitoring of institutions to 
ensure that conditions are safe, lawful, and humane; 
that rehabilitative services are being delivered; and 
that the rights and needs of juveniles are protected. 
Additionally, a juvenile justice ombudsman could 
provide an ongoing independent assessment of facility 
deficiencies and an avenue of public accountability. 



All ombudsman programs must do a balancing 
act between the competing interests of clients and 
service providers . 

Ombudsman programs in juvenile detention and 
corrections can: 

♦ Address complaints from institutionalized juveniles. 

♦ Furnish information about placement alternatives. 

♦ Conduct investigations. 

♦ Ensure careful aftercare service planning and 
postrelease implementation. 

♦ Provide a mechanism of coordination between 
placement alternatives. 

♦ Provide recommendations and research on im- 
provements for institutions. 

♦ Create accountability for officials in the system. 

♦ Educate the public, legislators, and policymakers 
about the rights and needs of institutionalized 
juveniles. 

♦ Litigate to protect children s legal rights. 

Apart from these formal functions, an ombudsman 
program would also provide compassion and sensi- 
tivity to the issues faced by youth in custody. Many 
problems in institutions are not serious violations, 




but are extremely important to incarcerated youth. 
Issues that may seem simple, such as obtaining an 
extra blanket, arranging a unit transfer, remaining in 
a specific institution or treatment program, receiving 
assistance in a disciplinary hearing, or obtaining 
contact with an attorney or family member, can have 
far-reaching ramifications for youth in custody. 
Having a mechanism to address these less blatant 
problems provides an avenue for responding to 



problems and issues before they escalate and be- 
come more widespread or serious. 

When creating juvenile ombudsman programs, it 
remains important that they have sufficient au- 
tonomy and appropriate staffing, funding, authority, 
and functions. A well-established program can have 
a tremendously positive impact on the services re- 
ceived by detained and incarcerated youth. 



Checklist for Creating an Ombudsman Program 

/ Examine the different models of ombudsman programs to determine which might work best in your 
community. 

/ Locate supportive community agencies and groups. 

/ Influence the political bodies necessary to establish the program. 

/ Stay apprised of the authority and functions given to the program and lobby for all the authority 
necessary to adequately monitor the juvenile justice system: 

/ Access to juveniles. 
y Access to records. 

y Access to facilities. 

y Subpoena power. 

y Litigation authority. 

/ Emphasize the need for appropriately qualified staff and adequate funds. 
y Develop relationships with law schools and universities. 

/ Work to establish cooperative relationships between the facilities and the ombudsman program. 
y Participate in community outreach activities. 
y Look for long-term funding options. 
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Educational Advocacy for Youth With 
Disabilities 



The Individuals with Disabilities Education Act 
(IDEA) mandates that States provide a free and 
appropriate public education for all students with 
disabilities if the State receives Federal support for 
educating students with disabilities. IDEA gives 
enforcement authority not only to the Federal and 
State Departments of Education, but also to indi- 
viduals. 38 Therefore, if a parent, youth advocate, or 
department of education worker finds that a de- 
tained or confined youth is not receiving adequate 
educational services, IDEA can be used to secure 
appropriate education for this youth. Previous 
studies emanating from litigation and professional 
literature in this area document the inadequate edu- 
cational services received by youth in custody. 39 
IDEA serves as an ideal tool to access educational 
services for youth with disabilities because it re- 
quires public schools and State-operated programs, 
such as juvenile correctional facilities, to provide 
each eligible child with adequate special education 
and related services. 

The Individuals With Disabilities 
Education Act 

Although nearly all States have compulsory educa- 
tion laws and provide educational services through 
local school districts, Congress recognized the special 
needs of students with disabilities when it passed 
IDEA in 1975. IDEA mandates that all eligible stu- 
dents receive a free and appropriate education in the 
least restrictive setting possible. 40 Any State receiving 
Federal funds for educating students with disabilities 
must take affirmative steps to identify and evaluate 
all students who they suspect are eligible for special 
education services. 41 The identification process used 
by the State or education program must be racially 
and culturally nondiscriminatory. 42 Under IDEA, 



identification of any of the following disabilities en- 
titles a student to free appropriate special education 
and related services: mental retardation, deafness, 
hearing impairment, speech or language impairment, 
visual impairment, serious emotional disturbance, 
orthopedic impairment, other health impairment, 
blindness, specific learning disability, autism, trau- 
matic brain injury, or multiple disabilities. 43 



Studies emanating from litigation and 
professional literature in special education 
document that juvenile detention and correctional 
institutions tend to provide inadequate 
educational services to youth with disabilities . 39 



Once a youth has been identified as eligible for spe- 
cial education and related services, an Individualized 
Education Program (IEP) must be developed before 
services commence. 44 To ensure that each child's 
special needs are addressed, the IEP must be pro- 
duced at a meeting with the student's teacher, 
parent(s), and a representative of the educational 
program. 45 The IEP must specifically identify the 
educational needs of the individual student and pro- 
vide a plan for meeting those needs. IDEA regula- 
tions outline the specific areas to be addressed in the 
IEP and discuss the student's level of functioning, 
long- and short-term educational goals, and all re- 
lated services that must be provided to help the child 
reach those goals. 46 The services may include indi- 
vidual tutoring, counseling, and any other educa- 
tional assistance needed by the student. If the 
education program that is established for the child 
does not provide all of the services outlined in the 
IEP, then it has violated IDEA and the rights of the 
child with the disability. 47 
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In addition to securing adequate special education 
services, IDEA is a landmark statute because it 
gives parents of a child with disabilities, or a child 
suspected of having disabilities, the ability to moni- 
tor the assessment, identification, and education of 
the child through IDEA's grant of certain procedural 
and substantive rights. IDEA regulations require 
that parents be notified of and give permission for 
the initial evaluation of their child/ 8 Once their child 
has been identified as being eligible for special edu- 
cation services, IDEA also gives parents the oppor- 
tunity to contribute to decisions concerning the 
development of the IEP. If the parents find that the 
evaluation of their child or the implementation of the 
child's educational program is unsatisfactory, they can 
use the complaint and hearing procedures provided by 
IDEA/ 9 Parents or advocates filing administrative 
complaints or invoking due process hearings trigger 
the primary mechanisms through which IDEA en- 
sures delivery of mandated educational services. 



IDEA served ad an ideal tool to accedd 
educational derviced for detained and incarcerated 
youth with didabilitied because it required public 
dchoold and State-operated programd, duch ad 
juvenile correctional facilitied, to provide each 
eligible child with adequate dpecial education and 
related derviced. 



The scope and specificity of IDEA represent unprec- 
edented Federal involvement in State and local educa- 
tion by providing statutory educational guarantees to 
all children ages 5 to 21 with disabilities. 50 Since the 
passage of IDEA, parents and advocates no longer 
have to rely on constitutional due process or equal 
protection claims in order to secure educational oppor- 
tunities for their children. When schools fail to provide 
appropriate services to children with disabilities, in- 
cluding schools in juvenile detention and correctional 
facilities, IDEA enables parents to file complaints or 
invoke hearings in order to access appropriate educa- 
tional services. IDEA gives parents and advocates 
both the mechanisms to appeal the educational deci- 
sions of school districts and the opportunity to seek 
redress in court. 



Reauthorizations of IDEA have broadened the eligi- 
bility to children from 3 to 22 years of age in most 
States. In 1986, the passage of the Handicapped 
Children s Protection Act guaranteed reimbursement 
of attorneys' fees to parents who prevail in litigation 
brought under IDEA. 51 Recent reauthorizations have 
placed increased emphasis on the transition of youth 
from special programs to the community. Transi- 
tional services may be especially important for youth 
in custody. Youth released from detention facilities 
need transitional services to reintegrate successfully 
into the community, and the special education system 
often has resources that the juvenile justice system 
does not. 

Future reauthorizations of IDEA may seek to limit 
the scope of the educational services provided and 
the eligibility of youth for these services. 52 Advocates 
should make certain that their congressional repre- 
sentatives are aware of the importance of IDEA and 
the consequences of denying disabled students an 
appropriate education. Accessing special educational 
services can provide many detained and incarcer- 
ated youth with programs that enhance their abili- 
ties to reintegrate into the community and to 
succeed in their education. 

IDEA and Juvenile Justice 

Although a few studies have attempted to determine 
the prevalence of disabilities among youth in correc- 
tional institutions, methodological problems and 
varying definitions of disabilities have made it diffi- 
cult to come up with reliable figures. Completed 
studies have estimated that the percentage of de- 
tained and incarcerated youth with disabilities ranges 
from 42 percent of all juvenile offenders in Arizona 
to 60 percent of all juvenile offenders in Florida and 
Maine. 53 In an attempt to assemble cogent data, 

Casey and Keilitz conducted a meta-analysis of all of 
the predominant studies of disabled juvenile offend- 
ers. 54 They estimated that 35.6 percent of juvenile 
offenders have learning disabilities and an additional 
12.6 percent have mental retardation. Casey and 
Keilitz also reported that they could not conduct a 
meta-analysis of youth in juvenile corrections with 
emotional disturbances due to insufficient quality 
and numbers of studies. A recent analysis of studies 
on the prevalence of mental disorders among youth 
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in the juvenile justice system, however, estimates that 
approximately 22 percent of those incarcerated have 
significant mental health problems. 55 

Whether 30 percent, 60 percent, or a higher per- 
centage is a reliable estimate for the prevalence of 
disabilities among youth in juvenile corrections is 
beyond the focus of the current discussion. What we 
do know is that the percentage of youth in juvenile 
correctional facilities who were previously identified 
and served in special education programs prior to 
their incarceration is at least three to five times the 
percentage of the public school population identified 
as disabled. 56 With this proportion of detained and 
incarcerated youth entitled to special education, 
IDEA provides the vehicle to access these services. 



An estimated 35. 6 percent of juvenile offender s 
have learning disabilities, and an additional 12. 6 
percent have mental retardation. 



Litigation Under IDEA 

Prior to the passage of IDEA in 1975, many ad- 
vocates initiated litigation to secure the right to 
education and related services for children with 
disabilities. In subsequent years, much of the litiga- 
tion has sought to define and clarify the nature of 
that right. 57 While most cases involving claims under 
IDEA have been heard by U.S. district courts and 
U.S. circuit courts of appeal, a few cases have 
reached the U.S. Supreme Court. Among other 
things, the Supreme Court has addressed issues 
such as the meaning of “appropriate education/' 58 
whether specific services are medical or educational 
and are covered under IDEA, 69 the payment of at- 
torneys' fees and costs when parents prevail in dis- 
putes with local school districts concerning 
services, 60 whether children with communicable 
diseases can be classified as disabled for educational 
purposes, 61 and disciplinary exclusion of students 
with emotional or behavioral disorders. 62 

Although the provisions of IDEA have applied to all 
States receiving Federal financial assistance under 
part B of this legislation, many States have been slow 
to provide special education services to incarcerated 



youth with disabilities. 63 During the past few years, 
advocates have challenged the quality and availability 
of education for youth with disabilities in juvenile 
correctional facilities. Although many of these 
cases are currently being litigated, some suits have 
been settled. 



The percentage of youth in juvenile corrections 
with special education needs is at least three to 
five times the percentage in public schools. 56 



Advocates have used IDEA to litigate on behalf of 
incarcerated youth with disabilities in a number of 
States. Since 1975, more than 20 class action law- 
suits involving special education services in juvenile 
corrections have been filed. With few exceptions, 
the cases that were initiated have never gone to trial, 
and very few published judicial opinions exist. Most 
often these suits have been settled through consent 
decrees or settlement agreements that responded to 
nearly all of the claims made by plaintiffs, typically 
after years of procedural delays. 

Table of Cases 

Table 1 displays cases involving special education 
claims in juvenile corrections litigation. All of the 
cases are class action lawsuits brought on behalf of 
residents in juvenile facilities who were entitled to 
special education services. The fact that 15 of the 
25 cases listed were filed in the 1990's shows the 
heightened awareness of special education issues 
and the strength of IDEA. A quick review of the 
table reveals that the cases emanated from many 
different regions of the United States, clearly illus- 
trating that the inadequacy of special education 
services in juvenile correctional facilities is a nation- 
wide concern. Most of the complaints involved 
special education issues in isolation. However, a 
few have involved constitutional issues as well. The 
length of time between initial complaint and settle- 
ment ranged from about 2 to 7 years for those suits 
that have been closed. 

A review of three cases illustrates some of the prob- 
lems associated with educational services in juvenile 
corrections. 
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Table 1 . Recent Class Action Litigation Involving Educational Claims for Students 
With Disabilities in Juvenile Correctional Facilities 



Case Name, 
Case Number, 
and Court of Origin 


Date 

Filed 


Status 


Type of 
Institution 


General 

Conditions 

Claims 


IDEA 1 / 

504 2 

Claims 


A. C. v. McDonnell 
No. 95 WY 1838 (D. Colo.) 


7/21/95 


Pending 


Detention 

center 




IDEA 


Alexander S. v. Boyd 
3:90-3062-17 (D.S.C.) 


12/28/90 


Trial 1994: court 
ruling 1/25/95 


Training 

school 


X 


Both 


Andre H. v. Sobol 
84 Cir. 3114 (DNE) (S.D.N.Y.) 


5/3/84 


Stipulation and order of settlement 

9/90 


Detention 

center 




Both 


Anthony C, v, Puna County 
No. CIV-82-50 1 -TU C-ACM 
(D. Ariz.) 


8/10/82 


Stipulation and 
agreement 1/20/85 


Detention 

center 


X 


Both 


bobby M. v. Cbileo 
No. TCA-83-7003 (N.D. Fla.) 


1/5/83 


Settlement agreement 
5/7/87; order (terminating consent 
decree) 1 1/6/96 


Training 

school 


X 


Both 


D. B. v. Caoey 
No. 91-6463 (E.D. Pa.) 


10/16/91 


Stipulation of 
settlement 4/9/93 


Training 

school 


X 


Both 


Doe v. Foti 

No. 93-1227 (E.D. La.) 


4/13/93 


Partial settlement on 
education issues 3/95 


Detention 

center 


X 


Both 


Doe v. Nnpper 

No. 1-93-CV-642-JEC (N.D. Ga.) 


3/26/93 


Pending 


Detention 

center 


X 


IDEA 


Doe v. Younger 
No. 91-187 (E.D. K y.) 


11/21/91 


Pending 


Detention 

center 


X 


Both 


E.R, v. McDonnell 
No. 94-N-2816 (D. Colo.) 


12/8/94 


Settlement agreement and 
order 5/9/97 


Detention 

center 


X 


IDEA 


Earl P. v. Hornbeck 
No. N-85-2973 (D. Md.) 


7/12/85 


Consent decree 10/19/87 


Training 

school 




IDEA 


G. C. v. Coler 

No. 87-6220 (S.D. Fla.) 


3/30/87 


Court order of dismissal on 
education issues; consent decree 
on balance of issues 12/15/88 


Detention 

center 


X 


Both 


Gary H. v. Hegotrotn 
No. 77-1039-BU (D. Or.) 


12/23/77 


Stipulated dismissal 

7/20/89 3 


Training 

school 


X 


Both 


Horton v. William) 

No. C94-5428 RJB (W.D. Wash.) 


8/17/94 


Partial settlement 
7/26/95 


Training 

school 


X 


IDEA 


Jameo v. Joneo 

No. C-89-0139-P (H) (W.D. K y.) 


1/7/93 


Pending 


Detention 

center 


X 


See note. 4 






